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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

PRESENT : Smti. A. Rahman, A.J.S., 

  Additional Chief  Judicial Magistrate, SONITPUR. 

 

For the prosecution.....  

 

…………..Sri. Sadhan Das, Sri. Arbinda Das & Smti Pranamika Mohanta, Advocates          

 

For the accused person………….. Imtiaz Ansari, Sri. Lakhyajyoti Saikia,  Advocates 

  

 

Ref. : NI Case No. 44/2014 

 

 

           Md. Alimuddin 

                                                  -vs- 

                                        Prakash Kr. Chetry  

                                                                               ... Accused person      

 

                  Under section 138 r/w section 142of NI Act 

 

Offence explained on........ 18.04.15 

Evidence recorded on .......19.10.15,24.08.16,10.11.16, 

Arguments heard on ........ 17.05.19, 3.06.19  

Judgment delivered on ..... 3.06.19  

 

 

                       J U D G E M E N T 

 

1.        The prosecution case in brief is that the complainant and the accused are 

known to each other and both have good cordial business relation since long. 

That the complainant was in need of one lac bricks and being well 

acquaintance and having long business relationship with the accused, the 

complainant asked the accused to supply 1 lac numbers of bricks and paid an 
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amount of Rs Rs. 2,60,000/- in advance, as full consideration value. That the 

complainant on several occasions requested and demanded the accused to 

supply the said one lac bricks but the accused has neglected to supply the 

bricks to the complainant in this or that pretext and finally promised to return 

the said amount of Rs. 2,60,000/- only to the complainant and accordingly in 

discharge of his legally enforceable debts and liabilities the accused person 

issued 3 numbers of post dated account payee cheques vide. no. 041837 for 

Rs. 60,000/- dated 28.02.14, vide no. 041836 for Rs. 1,00,000/- dated 

31.03.14 and vide no. 041835 for Rs. 1,00,000/- dated 30.04.14 to be drawn 

at SBI, Tezpur Branch through account no. 30052761290  of the accused 

person. That on being presented the cheques, at Assam Gramin Bank, 

Paruachariali for encashment, the same were dihonoured and communicated 

vide return memo dated. 21.04.14, 12.05.14 and memo dated. 31.05.14 

respectively for insufficient fund in the account of the accused. That 

complainant had sent notice u/s138 of NI Act through his advocate Bijay 

Basumatary on 09.06.14 with registered AD demanding payment of 

Rs.2,60,000/- with 12 % interest. That even after receipt of the notice 

accused had neither made any payment nor any correspondence has been 

made by him within the stipulated period and the A/D card of the said notice 

has been returned on 23.06.14 confirming that the said notice has been 

delivered to the addresses of the accused. Hence, the complainant filed this 

case against the accused. 

2.         The accused person was summoned to face the trial. On his appearance, 

particulars of offence u/s 138 r/w section 142 of NI Act have been explained 

to him to which he pleaded not guilty and claimed to be tried.  

3.         During course of trial, the complainant side examined four witnesses, 

including himself. After closure of prosecution evidence, accused was 

examined U/S 313 Cr. P.C. I have heard the arguments advanced by the 

learned counsel of both the sides. 
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                        POINTS FOR DETERMINATION : 

(i)         Whether the accused had issued cheque being nos. 

041837 for Rs. 60,000/- dated 28.02.14, vide no. 041836 

for Rs. 1,00,000/- dated 31.03.14 and vide no. 041835 for 

Rs. 1,00,000/- dated 30.04.14 to be drawn on SBI, Tezpur 

Branch through account no. 30052761290 payable to the 

complainant in discharge of his debt and liability to the 

complainant? 

(ii)        Whether the cheque was returned to the complainant 

by bank due to insufficient fund with the SBI, Tezpur 

Branch of the accused to honour the cheque ? 

(iii)        Whether the complainant had made demand for 

payment of the said amount of money by giving a written 

notice to the accused within 15 days of receipt of 

information by him from the bank regarding the return of 

the cheque as unpaid? 

(iv)        Whether the accused had failed to make payment of 

the said amount of money to the complainant within 15 

days of the receipt of the notice? 

(v)        Whether the complainant is entitle to the 

relief/relieves as prayed for. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

4.       Md. Alim Uddin, has stated that accused is well known to him who deals 

with business of bricks . That he failed to supply bricks to him and on being 

requested to return the advance payment made towards supply of bricks 

accused had issued 3 numbers of post dated account payee cheques vide no. 

041837 for Rs. 60,000/- dated 28.02.14, vide no. 041836 for Rs. 1,00,000/- 

dated 31.03.14 and vide no. 041835 for Rs. 1,00,000/- dated 30.04.14 to be 

drawn at SBI, Tezpur Branch through account no. 30052761290. That he 
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presented cheque no. 04137 for Rs. 60,000/- and 041836 for Rs. 1,00,000/- 

twice with his banker, Assam Gramin Bank, Paruachariali for encashment but 

in all the occasions the aforesaid 2 cheques were dishonoured with return 

memo dated. 21.04.14and 12.05.14 respectively for insufficient fund in the 

account of the accused. That immediately he informed the matter to the 

accused who again requested him to present the cheque no. 014836 and 

041835 and accordingly he presented the said two cheques on 16.05.14. But 

both the cheques were returned vide return memo dated. 31.05.14 for 

insufficient fund. That he had sent notice u/s 138 of NI Act through his 

advocate Bijay Basumatary on 09.06.14 with registered AD demanding 

payment of Rs.2,60,000/- with 12 % interest. That even after receipt of the 

notice accused had not turned up for the payment. 

       In cross-examination he stated that he is having business of selling 

stones, sands etc. That house of accused Prakash Chetry is at a distance of 1 

km. from his house. That he had forgotten the date of execution of agreement 

and payment. That he had handed over the money amounting to 2,60,000/- 

to the accused in presence of Anwar and Taizul Islam. He provided the money 

to the accused by withdrawing Rs. 1,00,000/- from Gramin Bank, Rs. 60,000/- 

from a bank near Morabhurali and remaining 1,00,000/- from his house. That 

he had not submitted his pass book showing the aforesaid transaction from 

bank. That he does not maintain file of income-tax. He denied the suggestion 

that cheques were not issued under the signature of accused. He further 

denied the suggestion that he had not provided money to the accused rather 

accused had issued the cheque for security. 

5.       PW2, Md. Anwar Hussain has stated that complainant is having 

business of sale and supply of brick, sand and stones ext. That he had paid an 

amount of Rs. 2,60,000/- in advance, to the accused for supply of 1 lac bricks. 

That accused failed to deliver the bricks and agreed to return the advance 

money. For return of the money he had issued 3 post dated cheques one for 

Rs. 60,000/- and two for 1 lac each totaling to Rs. 2,60,000/-. That on being 
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presented the said cheques by complainant, the same got dishonoured.  PW3, 

Md. Taizur Islam that had also adduced his evidence in support of PW1 and 

PW2.In his cross-examination PW 2, has stated that accused has paid an 

amount of RS.2,60,000/- to the accused for delivery of bricks. The money was 

in the denomination of Rs.50/-, Rs.100/-, Rs.1,000/- notes. The transaction 

took place at 9-10 PM in the house of the complainant. That he does not know 

from where complainant had obtained the money for the payment.  

6.       In cross-examination PW3 had stated that they used to purchase brick 

from the brick kiln of the accused. That a transaction of Rs.2,60,000/- took 

place in this regard in the house of complainant. That he along with one 

Anwar were present at the time of transaction. That he does not know from 

where complainant had obtained the money for the payment. 

7.        PW4, Md. Safiur Ahmed Assistant Manager, Assam Gramin 

Bikash Bank, Paruachariali has stated that complainant is their customer. 

He further stated that complainant had presented cheques bearing nos. 

041837,041836,041835 for encashment in their bank, issued by Prakash Kr. 

Chetry through his SBI account no. 30052761290. That the aforesaid 3 

cheques were sent by their bank to Tezpur Main Branch for clearance but the 

said cheques were returned due to insufficient fund in the account of the 

drawer. He has proved the cheque return memo as Ext. 5, Ext.6 and Ext. 7 

wherein Ext. 4(1), Ext. 5(1), Ext. 6(1) and Ext. 7(1) are the signatures of the 

Branch Manager Swagata Saikia. 

        In cross-examination he stated that he was posted in Assam Gramin 

Bank, Paruachariali Branch at the time of dishonour of the cheques. That he 

does not remember the date of presentation of the cheques. He denied the 

suggestion that at the time of presenting the cheques for encashment the 

validity period of cheques for presentation had already expired. 

8.       Taking into consideration of the aforesaid evidences led by both the 

parties and argument advanced, let me decide the points, which are in issue.  

 



6 

 

                                           Point For Determination No-1 

9.        In the case in hand, PW1 has stated that he had paid an amount of 

Rs 2,60,000/- in advance, for supply of bricks, to the accused,  in presence 

of  PW2, Md. Anowar Hussain  and PW 3 Md. Taijul Islam. That accused 

failed to supply the bricks and in order to return the money he issued 

three post dated cheques, the Ext-1, Ext2 and Ext 3 from his account No- 

30052761290, maintained in State Bank of India ,Tezpur. The evidence of 

PW1 that he had made payment of Rs 2,60,000/- to the accused persons  

in presence of  PW2and PW 3  is corroborated by the said two witnesses.      

10.        PW4, Assistant Manager, Assam Gramin Bikash Bank, Paruachariali 

has stated that complainant is their customer. He further stated that 

complainant had presented cheques bearing nos. 041837,041836,041835 

for encashment in their bank, issued by Prakash  Kr. Chetry through his 

SBI account no. 30052761290. 

11.        The aforesaid evidence of PW 1, the informant and  PW4 the official 

witnesses regarding issuance of cheque , the Ext1, Ext2 and Ext3, by 

accused Prakash Kr. Chetry, from  account No 30052761290 of SBI, 

Tezpur remained unrebutted. There was no cross examination of the 

official witness regarding the account of the accused persons maintained 

in SBI,Tezpur and also regarding issuance of cheque the Ext.1, Ext 2 and 

Ext3  by the accused Prakash Kr. Chetry . 

12.        Accused has clearly admitted to have issued the cheques although he 

has denied to have issued the same in discharge of any lawful debt and 

liability towards the complainant. Accused has also not denied of having 

business relationship with that of the complainant. 

13.       In statement recorded u/s 313 Cr. PC., accused has admitted to have 

received  Rs. 2,60,000/- from the complainant. However, he denied to 

have issued the cheques in question for repayment rather he stated that 

at the time of the transaction of Rs. 2,60,000/- he had issued the said 3 

cheques for the purpose of security . 
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14.        The above factual matrix as projected by the accused proves the 

issuance of cheque by the accused Sri Prakash Kumar Chetry in favour of 

the complainant.  

15.        Hon’ble Supreme Court in Rangappa v. Sri Mohan {(2010)11 

SCC 441} has observed that: that  

“… it is obligatory on the Court to raise the presumption (u/s 

139) in every case where the factual basis for raising of the 

presumption has been established.” 

16.       In view of the aforesaid discussion, I am of the considered opinion 

that complainant has able to discharge his initial burden, to raise 

presumption u/s 139 of NI Act. to the effect that accused Prakash Kumar 

Chetry had issued the cheques in favour of complainant, in discharge of 

lawful debt and liability thereby shifting the onus to the accused. Now 

accused is supposed to rebut the presumption taken, by way 

preponderance of probability.  

17.       In cross-examination of the complainant and his witnesses, accused  

has taken the following defense  pleas- 

(i)       The cheques were issued by him for the purpose of 

security.  

(ii)       There is no any agreement either Kaccha or Pakka to     

show that the amount of Rs 2,60,000/- has been received by 

accused from the complainant.  

(iii)       Complainant has not produced any documentary proof to 

show his withdrawal of money from bank for the purpose of 

payment to the accused.  

18.        Accused although had taken the stand that the cheques were issued 

for the purpose of security, but has not produced any sort of evidence 

either documentary or oral to substantiate his contention. In cross-

examination of the complainant also nothing could be elicited to 
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substantiate the stand of accused.  

19.       In his statement recorded u/s 313 Cr.P.C accused has stated that at 

the time of payment of Rs 2,60,000 he had issued the cheques for 

security. Such stand is not conceive able for a prudent man as because at 

the time of  making payment/receiving money, that too  in advance,  for 

supply of bricks, contracting parties will look forward in positive attitude, 

not in anticipation of failure of the transaction, resulting issuance of 

security cheques by the recipient of money . If there was any uncertainty 

regarding supply of bricks then complainant certainly would not have paid 

the money, in advance, instead of insisting for security cheques.  

20.        Hon’ble Supreme Court in his judgment passed in Rohit Bhai 

Jivanlal Patil vs State of Gujarat and Another , criminal appeal no. 

508 of 2019 has held - to show the source of funds to advance 

loan by the complainant or that complainant had not recorded the 

monitory transaction in the form of receipt of even Kaccha notice 

or that there were inconsistencies in the statement of the 

complainant and his witness or the witnesses of the complainant 

was more in know  all facts etc would have been relevant if the 

matter was to be examined with reference to the onus on the 

complainant to prove his case beyond reasonable doubt. When 

presumption u/s139 of NI Act is drawn the factors relating to the 

want of documentary evidence in the form of receipt of accounts 

or want of evidence  as regards of funds were not of relevant 

consideration while examining if the accused has been able to 

rebut the presumption or not.  

21.         In the light of the aforesaid judgment it is clear that since in the case 

in hand , the presumption u/s 139 is in favour of the complainant hence 

he is not required  to show his source of income or the existence of any 

Kaccha or Pakka deed to prove the transaction, until and  unless accused 

rebuts the evidence of complainant by way of preponderance of probability 
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thereby shifting the burden of proof to the complainant.  

22.        That besides accused in his statement u/s 313 Cr. P.C. has clearly 

admitted to have received the amount of Rs. 2,60,000/-  from the 

complainant as advance towards delivery of bricks. He has further stated 

that he had already paid an amount of Rs. 1,00,000/- to the complainant 

and he is going to pay the  balance within a short period of time. Such 

unequivocal statement made by the accused clearly shows his liability 

towards complainant. That apart there is no material before this court to 

believe that the cheques were security cheques.   

23.       It was held by Hon’ble Supreme Court in Kumar Export vs. 

Sharma Carpets, (2009)2 SCC 519 that to disprove the 

presumption accused should bring on record such facts and 

circumstances, upon consideration of which, the court may 

believe the consideration and debt did not exist or their non 

existence was so probable that a prudent man under the 

circumstances of the case, act upon the plea that they did not 

exist. 

24.        In the light of the aforesaid decisions of Hon’ble Supreme Court and 

also taking into consideration of my findings, base on materials available 

on case record, I am of the considered opinion that accused has failed to 

rebut the evidence of compliant to the requisite level of preponderance of 

probabilities, and accordingly it is held that complainant has able to prove 

beyond reasonable doubt that, the cheques were issued by the 

accused  Prakash Kumar Chetry, in discharge of lawful debt and 

liability. 

                              Point for determination No2- 

25.       The allegation of the complainant that the cheques were dishonoured 

for insufficient fund in the account of the accused is supported by PW4,  

bank witness. Complainant has produced the cheque return memo the Ext 

4, Ext5, Ext6 and Ext 7. From the cheque return memos it reveals that, the 
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cheques issued by the accused were presented, for several times, during 

validity period but on each of the occasions the cheques were dishonoured, 

for insufficient fund in the account of the drawer, i.e the accused. In 

addition to the above, PW4 bank official has specifically sated that  

cheques, Ext.1, Ext2 and Ext3  issued by the accused in the name of the 

complainant were dishonoured due to insufficient fund in the account of 

the accused to honour the cheque. That besides, accused in his 

examination u/s 313 Cr.P.C had specifically stated that he had no balance 

in his account, at the time of issuance of cheques. 

26.       Section 146 of the Negotiable Instruments Act, 1881 provides for 

statutory presumption as regards the cheque return memo issued by the 

bank in respect of the dishonor of the cheque; hence it is held that the 

said cheques were dishonoured due to insufficient funds in the account of 

the accused. 

                       Point For Determination No-3- 

27.        Complainant has stated that he had sent notice u/s 138 of NI Act 

through his advocate Bijay Basumatary on 09.06.14 with registered AD 

demanding payment of Rs.2,60,000/- with 12 % interest. That even after 

receipt of the notice accused had not turn up for the payment. 

Complainant has produced the said notice , postal receipts, 

acknowledgement  and Bank return Memos  and the same are marked and 

exhibited as  Ext 8, Ext 9, Ext 10 and EXT 4, Ext5, Ext6 and Ext 7 

respectively. The complainant has further deposed that the said notice was 

received by the accused on 23.06.14. The complainant was not cross 

examined by the defence in this regard; hence there is nothing on record 

to doubt or disbelieve him.  

28.       In addition to the above the accused in his statement u/s 313 Cr.P.C 

had admitted the receipt of the said notice. 

29.       In view of the above it is held that the complainant had made demand 

for payment of the said amount of money by giving a written notice to the 
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accused within 30 days of receipt of information by him from the bank 

regarding the return of the cheques as unpaid. Hence, this issue is 

accordingly, decided in favour of the complainant.  

                           Point for determination No4-  

30.       From the above discussion and also from the statement of the 

accused recorded u/s 313 Cr.P.C it reveals that accused had failed to make 

payment of the said amount of money to the complainant within 15 days 

of the receipt of the notice 

                         Point for determination No5- 

31.      The offence under section 138 is complete on the satisfaction of 

certain conditions which are that the cheque has to be issued on the 

account maintained by the accused and that the cheque has to be issued 

for the discharge of a debt or liability. It is further provided that the said 

cheque has to be deposited within six months of its issuance or within its 

validity and that the notice regarding the dishonor of the cheque for 

insufficient funds ought to be given within 30 days of the receipt of 

information regarding the dishonor. 

32.       In the instant case at hand it is already held that the cheques were 

issued by the accused in the account maintained by him and that the said 

cheques were dishonoured due to insufficient funds. The cheques were 

issued in the instant case on 28.02.14, 31.03.14 and 30.04.14 and those 

were presented within six months for encashment. The cheque No 041837 

was dishonoured on 11.03.14 and 12.05.14, Cheque No 041836 was 

dishonoured on 21.04.14 and 31.05.14 and cheque No-041835 was 

dishonoured on 31.05.14 as revealed from the cheque return memos; and 

the demand notice was issued by the complainant on 9.06.14, which is 

within 30 days from the receipt of information of dishonor. 

33.       The said notice was received by the accused on 23.06.14. The 

complainant had thereafter instituted this complaint on 11.07.14 which is 

within the statutory period as provided under section 138 of N.I.Act.  
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34.       In view of the above discussion it is held that all the ingredients of the 

offence under section 138 of the Negotiable Instruments Act,1881 are 

satisfied in the instant case and further the complainant has satisfied all 

the requisites for the institution of the complaint; hence it is held that the 

accused has committed the offence under section 138 of the Negotiable 

Instruments Act,1881. 

35.       DECISION:    The accused has committed the offence under 

section138 of the Negotiable Instruments Act,1881. 

36.       In view of the discussions made above and the decisions 

reached in the foregoing points for determinations it is held that 

the accused has committed offence under section 138 of the 

Negotiable Instruments Act,1881 and as such the accused is 

convicted under section 138 of the Negotiable Instruments Act, 

1881. 

37.        I have heard the parties. I am not inclined to extend the benefit of 

the provisions of the Probation of Offenders Act,1958, because the offence 

committed is in the nature of an economic offence and the backbone of 

the nation depends on a healthy economy. Moreover the real intention 

behind the enactment of the said offence is to provide quick remedy to the 

payee or the holder of the cheque, and also to instill a sense of confidence 

and assurance to the business community. 

38.       Heard on the point of sentence. Accused has stated that he had issued 

the cheque in discharge of lawful debt and liability. That during pendency 

of the case both the parties have amicable settled the matter and accused 

had already paid an amount of Rs 1,00,000/- to the complainant, towards 

settlement. Therefore, he may be viewed leniently. On asked complainant 

admitted to had received an amount of Rs 1,00,000/- towards payment of 

the cheque amount. 

39.       From order dated 06.04.17, passed my Ld predecessor , it reveals that 

parties had settled their matter for an amount of Rs 3,25,000/ out of 
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which an amount of Rs 1,00,000/- had been received by complainant , by 

acknowledging the receipt beside the order sheet.  

40.      Considering the nature of the offence and the other facts and 

circumstances as discussed above including the sentence hearing, accused   

is sentenced to pay fine of Rs.3,25,000/- ( three lakh twenty five thousand) 

to the complainant which is inclusive of the cheque amount of Rs. 

2,60,000/- and a lump sum amount of interest as compensation. The 

entire amount be paid to the complainant as compensation. Since accused 

has already paid an amount of Rs 1,00,000/-, therefore at present he is to 

pay an amount of Rs 2,25,000/- to the  complainant . It is further directed 

that the accused shall undergo simple imprisonment for one month in 

default of the payment of compensation. 

41.      The case is disposed of on contest.  

42.      Signed, sealed and delivered in the open Court on this 3rd day of June, 

2019 at Sonitpur. 

      

      

(Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

               Sonitpur :: Tezpur 
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 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Md. Alim Uddin 

PW2, Md. Anwar Hussain 

PW3, Md. Taizur Islam 

PW4, Md. Safiur Ahmed 

WITNESSES FOR THE DEFENCE : 

None 

 

DOCUMENTS EXHIBITTED : 

Ext.1, Ext-2, Ext-3….Cheques of SBI in favour of Alimuddin 

Ext-4,Ext.5, Ext-6, Ext-7...Cheque returning memos of Assam Gramin VikashBank.  

Ext-8….Pleader’s Notice 

Ext-9…Registered Postal Receipt 

Ext.10 …Acknowledgement receipt delivery letter.  

Ext.11.. Delivery letter.  

 

 

 

 

 

                                                                               (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

              Sonitpur :: Tezpur 

 

 

 

 

 

 

 



15 

 

        O R D E R 

 

03.06.19 

             Accused is present.  

             Today is fixed for Judgment.  

     Heard the accused on the point of sentence. Accused has stated that he had 

issued the cheques in discharge of lawful debt and liability. That during pendency of the 

case both the parties have amicable settled the matter and accused had already paid an 

amount of Rs 100,000/ to the complainant , towards settlement. Therefore, he may be 

viewed leniently. On asked complainant admitted to had received an amount of Rs 

100,000/ towards payment of the cheque amount. 

      From order dated 06.04.17, passed my Ld predecessor , it reveals that parties 

had settled their matter for an amount of Rs 3,25,000/ out of which an amount of Rs 

1,00,000/ had been received by complainant , by acknowledging the receipt beside the 

order sheet.  

     Considering the nature of the offence and the other facts and circumstances as 

discussed above  including the sentence hearing, accused   is sentenced to pay fine of 

Rs.3,25,000/- ( three lakh twenty five thousand) to the complainant which is inclusive of 

the cheque amount of Rs. 2,60,000/- and a lump sum amount of interest as 

compensation. The entire amount be paid to the complainant as compensation. Since 

accused has already paid an amount of Rs 100,000/ , therefore at present he is to pay an 

amount of Rs 2,25,000/ to the  complainant . It is further directed that the accused shall 

undergo simple imprisonment for one month in default of the payment of compensation. 

The case is disposed of on contest.  

Judgment is prepared on separate sheets and is kept here with the record.  

           

                                                                 (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

       Sonitpur :: Tezpur 



16 

 

Seen petition no. 1968/19 filed by Lakhyajyoti Saikia to allow him to remain on 

previous bail showing cause that he will prefer appeal against the judgment and order 

passed today by this court. Considering the submission accused is allowed to remain on 

previous bail so that he could file the appeal memo before that Hon’ble Sessions Court at 

Tezpur. 

 Fixed 03.07.19 for payment/submission of order by Appellate Court. 

 

 

                                                                                                        (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

       Sonitpur :: Tezpur 

 


